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The MODU market is driven by the relative size of energy companies’ 
budgets for E&P. As a result, the underlying dynamics of the market, as 
with all other offshore sectors, are oil price and global energy demand.
Over the past decade, growing energy demand and rising oil prices 
have led to impressive growth in the MODU sector, with energy 
companies committing ever greater sums to invest in offshore drilling. 
As traditional centres for oil production continue to mature and 
decline, E&P is increasingly looking to offshore, and to remote and 
frontier areas in particular, to meet future demand.

Fleet development
In a little over 10 years, the MODU fleet has grown by 33%, from  
729 units to a total of 970 units, as of 1 June 2012. The jack-ups 
sub-sector is the largest in the MODU fleet, with almost 52% of 
all units, while semisubmersibles, drill barges/tenders and drillships 
equate to almost 23%, 16% and 9% of the fleet respectively.

The changing profile of the MODU fleet over the past decade reflects 
the shift towards deeper water drilling. Increased numbers of jack-ups 
(over 300ft), semisubmersibles (over 5,000ft), and drillships have 
accounted for much of the growth in the MODU sector since 2002. 
Numbers of jack-ups (over 300ft) are up by 158% from 62 in 2002 to 
160 today. Similarly, semisubmersibles (over 5,000ft) are up by 126% 
from 39 to 88, while the number of drillships has more than doubled 
from 40 to 83.

By contrast, drilling units designed for shallow-water operations today 
constitute a smaller proportion of the MODU fleet. Jack-ups (under 
300ft) today make up 35% of all MODU, down from 43% in 2002, 
while drill barges have seen their share of the total fleet fall from 16% 
to 13% over the same period. 14 new units have been delivered into 
the MODU fleet so far in 2012. By the end of the year, a further 33 
units are scheduled for delivery, which will bring the total figure for 
deliveries in line with the numbers seen in the latter part of the 
previous decade.

The increased numbers of drillships, deepwater jack-ups and deepwater 
semisubmersibles reflect the growing demand for MODU capable of 
operating in the remote, deepwater locations and harsh environments 
found offshore Brazil and West Africa, and in the Gulf of Mexico, 
the North Sea and more recently, the Arctic region.

Orderbook
The number of units on order in the MODU sector grew rapidly in the 
second half of the 2000s. Between 2002 and 2005, the average size 
of the MODU orderbook totalled just under 29 units, before rising to 
62 units in 2006 and peaking at 179 units in 2009. The orderbook 
total fell in both 2010 and 2011, but has since recovered, and as of 
1 June 2012 currently stands at 179 units (equal to 18% of the 
current MODU fleet).

The orderbook currently comprises 92 jack-ups, 21 semisubmersibles, 
54 drillships, and 12 drill barge/tenders. Just under three-quarters  
of the 113 jack-ups and semisubmersibles currently on order are 
deeper-water units (i.e. jack-ups over 300ft and semisubmersibles 
over 5,000ft). Drillships have increased their share of the orderbook 
from 3% in 2002 to 30% today, reflecting the growth in demand 
for MODU capable of operations in deepwater and remote locations. 
Although their overall share of the orderbook has fallen in recent 
years, the steady number of jack-ups (under 300ft) and drill barges 
on the orderbook shows that there is still a requirement for MODU in 
shallow-water and benign locations in areas, such as the Middle East 
and Asia Pacific.

Offshore drilling operations range from benign, shallow-water locations 
in the Middle East and Asia/Pacific, through to ultra-deepwater areas 
offshore Brazil and West Africa. Moreover, offshore exploration and 
production (E&P) is increasingly moving into the harsh Arctic 
environments of the Beaufort Sea off Canada and Alaska, and the 
Norwegian and Russian Barents Sea. 

The type of MODU structure used in any given location depends 
primarily on water depth and climatic conditions. Drill barges are 
shallow-water units designed for benign water conditions, and often 
operate on inland lakes and rivers. Drill barges are not self-propelled 
vessels, and instead must be moved to location by tugs. Jack-ups range 
from older, lower specification, mat-supported slot-type units, limited 
to water depths of up to 250–300ft, through to modern, independent 
leg cantilever units, capable of operating in depths of up to 450ft. 
Jack-ups are tugged into position, and are equipped with steel legs 
that are extended to the sea floor, allowing the structure’s working 
platform to rest above the water.

Deepwater drilling often involves the use of a ‘floater’, in the form 
of a Semisubmersibles or drillships. Semisubmersibles use submerged 
pontoon-like structures that lower the unit partly underwater once 
it has moved to location. Semisubmersibles are the most stable type 
of floating MODU structure, and while the first generations of units 
were capable of operating in water depths up to 5,000ft, more recent 
generations can be used in depths up to and beyond 12,500ft (see 
Figure 2). Drillships, meanwhile, are capable of operating in almost any 
depth, and can be more easily moved from one location to another.

Floaters generations
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Figure 2 – Development of floating MODU designs. Source: CRSL
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The gross negligence/wilful misconduct exceptions under a 
contract may be limited to the conduct of a defined figure or 
class of individuals (for example, the master or crew) rather than 
the controlling mind of the company. Therefore, the standard of 
behaviour triggering the gross negligence exception may be reduced. 
In these circumstances, the actions and decisions of the master or 
crew may obviate the entire contractual risk allocation balance. 
The desire for accountability for a party’s actions is understandable. 
However, such exceptions act as a catalyst for litigation, increase 
insurance costs and firmly introduce uncertainty.

The inclusion of exceptions for gross negligence/wilful misconduct 
in indemnity provisions can prejudice club cover. Liabilities for gross 
negligence may be covered under a contractual cover. Under the 
rules, no claim is recoverable if incurred owing to the privity or wilful 
misconduct of an insured party (unless the board decides otherwise). 
This is in addition to the statutory exclusions under the Marine 
Insurance Act 1906.

We recommend that members avoid any reference to gross 
negligence/wilful misconduct when negotiating contracts and should, 
as far as possible, contract on knock-for-knock terms. The club works 
with our members to achieve this by reviewing contracts and providing 
advice and support during contractual negotiations. If a knock-for-knock 
allocation cannot be achieved the member and their advisers should 
bear in mind the additional insurance costs and consider whether there 
is an insurance appetite and capacity for the risk.

Drilling and Production
Post Macondo there has been a perception of an increase in efforts  
by operators to negate indemnity coverage in the event of a party’s 
gross negligence or wilful misconduct. Drilling contracts for work in 
the US Gulf of Mexico have addressed new post Macondo regulatory 
requirements relating to blow-out-preventer certification and testing. 
However, the perception of significant changes to drilling contracts 
is perhaps unfounded outside of the US Gulf of Mexico. Industry 
standard terms are published by the International Association of 
Drilling Contractors.

The industry tends to use an unamended ‘day rate’ drilling contract, 
which contains knock-for-knock terms in respect of each party’s 
people and property. We do see both ‘fault based’ and ‘non-fault 
based’ assumptions in respect of operators’ property. These are 
onerous and need further consideration by underwriters to allow 
proper rating of the risk. Recently, we have also seen provisions that 
allow the company to step in to try and regain control following a 
blow-out, in which case the company becomes responsible for all 
risks, including the member’s people and property. Such a provision 
improves the risks for members and demonstrates that the oil and  
gas industry is implementing improvements in contracts following 
recent events.

Normally pollution risks are allocated on a ‘fault based’ or a ‘location 
of source’ basis. In both drilling and production contracts, we have 
seen allocations for pollution risks which fall outside the scope of usual 
club cover. For example, a member may be contractually responsible 
for ‘pollution above water’. This is unclear but it can be construed as a 
contractual assumption of pollution emanating either due to the other 
party’s fault or from their equipment/property. Therefore, it is important 
to understand the definition of the unit under our rules. For drilling, 
the unit does not include anything below the rotary table.

The basic premise is that pollution from the unit is not covered from 
below the drill floor or rotary table. For production, the unit does not 
include anything on the well side of the well control equipment closest 
to the unit and means that pollution from the unit is not covered 
well-side of the pipeline end manifold (PLEM). Therefore, any pollution 
risks assumed under contract may not be covered by the club and 
may need to be insured elsewhere (for example under an operator’s 
extra expense (OEE) cover). Again, the club will aid the member in 
identifying these potentially non-covered exposures through our 
contract review process.

Construction
Like production operations, the commercial reality of the offshore 
installation market is that there is no standard industry wording 
allocating the obligations of each party. Each contract is bespoke. 
Deviations from the knock-for-knock regime with the use of 
contractually assumed liabilities can often represent the exclusions or 
deductibles applicable to other insurances (for example, CAR/energy 
exploration and development). P&I insurance is a monoline insurance 
designed to provide cover for third-party liabilities arising out of the 
operation and management of the entered ship/unit. 

Extensions to cover can be given for members performing 
construction and installation through our specialist operations 
buyback extension. This cover is still subject to exclusions for loss of 
or damage to contract works and failure to perform. We have seen 
some construction/installation contracts whereby the member is 
assuming liabilities for cargos (such as topsides) without limit. This 
would bring the club closer to becoming a direct underwriter for 
loss of cargo/property and we are therefore unable to class some of 
these exposures as a marine liability risk. The provision of such cover 
may conflict with CAR/EED/cargo underwriters whose policies can 
respond to loss of or damage to contract works and removal of 
project property and debris, which are excluded under club cover.

Swire Blue Ocean Pacific Orca

Supply
Supply contracts represent the largest proportion (58%) of the club’s 
2011 contract reviews. We have seen a trend in these contracts 
becoming more onerous, with supply boat owners being required to 
purchase increased limits. We have had instances where the supply 
boat owner has felt it prudent to purchase $1bn contractual cover  
as a result of a complete waiver of the right to limit in respect of very 
high-value property. Clearly, it is not equitable to expect shipowners  
to bear expensive insurance costs for what can be excessively high 
exposures, especially since the owner’s overall benefit from the project 
is typically below that which can be expected by the oil company  
field operator.
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FSUs are usually converted tankers that store oil received from a 
producing platform or FPSO, or are connected directly to a live well.

CLC 1992 and the Fund Convention 1992: 
These two IMO conventions complement each other and provide for 
strict liability (save for very limited defences) and compulsory insurance 
for shipowners in respect of oil pollution damage. They allow victims 
of pollution direct access to a shipowner’s insurer, but in return, the 
shipowner is allowed to limit his liability. The CLC 1992 is the first tier 
of funding and this is provided by the shipowners via their P&I clubs  
or similar insurers. At present, 125 member states have signed up  
to this convention, with the notable exception of the USA (see 
comments below).

Presently, the maximum limit under CLC 1992 is SDR89.77m or about 
$136m. A second tier of funding is provided by the Fund Convention 
1992 ratified by 105 member states with levies from oil companies or 
recipients of oil, and is limited to SDR203m or about $307.5m (there 
is a further third tier known as the supplementary fund, with only 26 
member states signed). The combined limits of the first two tiers 
practically guarantees a fund of some $443.5m, which is of great 
comfort to victims of pollution damage as well as shipowners that 
are able to limit their liabilities.

The preamble makes it clear that the purpose of the CLC 1992 is to 
respond to the “dangers of pollution posed by worldwide maritime 
carriage of oil in bulk” to ensure adequate compensation is available 
to victims of oil pollution from ships. A ship is defined as any seagoing 
vessel and seaborne craft constructed or adapted for the carriage of 
oil in bulk as cargo, provided the ship is capable and does actually 
carry oil in bulk as cargo and during any voyage.

This means that the oil has to be carried, i.e. transported during a voyage. 
The current definition does not capture permanent or semi-permanent 
units such as FPSOs or FSUs, even though these units maybe ship-shaped 
or function as ‘stationary’ tankers. It is contended that they would  
fall within the definition of ship when they are disconnected for 
operational or weather reasons, and navigating to shelter from weather 
conditions or for repairs/dry-docking or transiting to a terminal to 
discharge cargo (although some academic comment has been made 
that the first two scenarios may not be considered to be a voyage).

The Greek Supreme Court in the Slops case (case number 23/2006) 
held that a permanently anchored storage unit whose propeller was 
removed and engine was deactivated and sealed should be regarded 
as a ship within the meaning of the CLC 92, since it stored product in 
bulk and could move under tow. The unit had been in situ for some 
five years operating as a ‘floating facility’ receiving and processing 
waste oil, when she had a fire on board and some of her 5,000m3 oily 
water was spilt. This decision has been widely criticised as wrong, but 
the definition of ship was given a wide interpretation by the court 
presumably due to expediency in order to compensate the clean-up 
operators for costs incurred due to the insolvency of the owners of 
the Slops and the lack of liability insurance.

The Fund Convention 1992 was obliged because of this decision to pay 
for the costs from the ground up.

There has been recent debate within and pressure from the shipping 
community to extend the definition of ship to include FSUs (not 
connected to a live well) as it is correctly recognised that compensation 
to victims of oil pollution is necessary. Resistance to this widening 
of the definition is coming from the largest contributors to the Fund 
Convention 1992, including Japan and Korea, which are importers 
of oil with no or negligible offshore units in their waters. This debate 
continues and the momentum towards such a change is growing, 
with a Working Group being convened by the Fund Assembly  
at the IMO to review this issue in April 2013.

In contrast, the US’s Oil Pollution Act 1990 (OPA 90) sets out the 
liability and compensation regime in the event of oil pollution and 
expressly applies to both ships and offshore facilities, which include 
FPSOs and FSUs. Such offshore facilities have an unlimited liability 
for clean-up costs but can separately cap their liability for all ‘other 
damages’ as a result of pollution to $75m. There is an argument that 
these units could be classified as ships and thereby avail themselves 
of a lower limit according to their tonnage for both pollutant removal 
and other damages. However, in the event of a casualty, we would 
anticipate a narrow definition would be given in favour of victims 
of pollution.

1976 LLMC as amended by the 1996 Protocol:
The definition of a ship comes under more scrutiny in the 1976 LLMC 
and enacting national legislation. Whether a FPSO or FSU is a ship 
takes into consideration various factors such as its shape of the ship, 
its capability and frequency to navigate and the frequency thereof, 
and what it was doing at the time of the casualty.

The 1976 LLMC entitles a shipowner (as defined) to limit its liability for 
certain claims calculated according to the tonnage of the ship, with a 
separate calculation for property damage and higher limit for personal 
injury or death. The 1996 Protocol increases these limits further and 
following the decisions of the IMO’s legal committee in April 2012 
we will see the limits increase significantly (by 51%) in April 2015.  
The six heads of claims set out in Article 2 include: 

–– injury or death and/or property damage on board or in direct 
connection with the operation of the ship; 

–– claims resulting from infringement of rights other than contractual 
rights occurring in direct connection with the operation of the 
ship; and 

–– claims in respect of measures taken by third parties to avert or 
minimise loss and further loss caused by such measures.
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Used in navigation: 
Earlier English law cases equated ‘used in navigation’ to transporting 
people and property by water (Steedman v Schofield 1992 2 LLR).  
In Perks v Clark (2001 2 LLR), the Court of Appeal held that a jack-up 
rig that was towed from one location to another for the purpose of 
drilling for oil was indeed a ship and concluded that so long as 
navigation is a significant part of the function of the unit, “the mere 
fact that it is incidental to some more specialised function such as 
dredging or provision of accommodation does not take it outside the 
definition”. However, the court did concede that there was “an issue 
of the degree as to the significance of the navigation” and that this 
would be a question for a fact-finding tribunal. As such, the courts 
have moved away from the ‘real work’ or primary purpose test 
(which might have otherwise disqualified the rig from being a ship).

The English courts have concluded that it is sufficient for navigation  
to be part of the unit’s function and indeed that the unit is capable  
of and used in navigation, however infrequently. As to degree of 
significance, this is difficult. Some FPSOs are positioned on location 
for the intended life of the field, or unit itself, but are arguably capable 
of navigating. Indeed they can be used to navigate to the field location 
and, once disconnected, navigated for disposal or unplanned repairs 
following a casualty. Such a unit does not cease to have the capability 
or expectation to navigate once it is in the relevant field location.

The position is simpler for FPSOs which are designed to be easily 
disconnectable from the risers due to weather conditions and 
therefore do navigate. The Cossack Pioneer (2005 AATA) is a case in 
point where the Australian Administrative Appeals Tribunal found a 
disconnectable FPSO to be a ship within the meaning of “a ship used in 
navigation by water” pursuant for the section 6 of the Navigation Act 
1912; however, bizarrely, it may not be considered a ship under the 
Australian enactment of the 1976 LLMC due to the Article 15 (5) 
offshore craft exclusion.

To conclude, while FPSOs and FSUs are not considered to be ships 
within the meaning of the CLC 1992 and Fund Convention 1992, there 
is more scope for each unit to be considered a ship for the purpose of 
the 1976 LLMC, provided that in the case of a FPSO, the Article 15 (5) 
offshore craft exclusion is deleted. This is very much dependent upon 
local law. There are no definitive cases on the application of the 1976 
LLMC to these units and this article points out the difficulties that arise 
in seeking to analyse whether the LLMC is capable of applying to them. 
In the final analysis, it will depend upon the courts around the world 
to give meaning to the definition of ship, inviting an inconsistent 
approach and highlighting the need for an international standard.

These heads of claims can respond to typical claims encountered in a 
casualty situation, including oil pollution. Article 3 excludes claims for 
oil pollution that fall within the meaning of the CLC 1992. However, if 
these units are not ships within the meaning of the CLC 1992, they are 
not caught by the Article 3 exclusion.

‘Ship’ is defined in the 1976 LLMC as any seagoing ship and Article 15 
(5) expressly excludes the application of the Convention to floating 
platforms constructed for the purpose of exploring or exploiting the 
natural resources of the seabed or the subsoil (referred to as offshore 
craft exclusion). While a seagoing ship is a ship that is used in navigation 
on the seas (see comments below), there is a view that a FPSO (but 
not a FSU) is a floating platform constructed for the purpose of 
exploring or exploiting the natural resources of the seabed or the 
subsoil and thus is caught by the Article 15 (5) offshore craft exclusion.

The UK’s Merchant Shipping Act 1995 (MSA), which enacts 
the 1976 LLMC, however deletes the Article 15 (5) offshore craft 
exclusion. The MSA provides that the right to limit under the LLMC 
applies to ships. By Article 1 (2) of the 1976 LLMC, this right is limited 
to ‘seagoing ships’. So in the UK, whether a FPSO can limit depends 
on whether it is a ship. The MSA further defines ship (Section 313) 
to “include every description of vessel used in navigation”. Similarly 
Singapore’s MSA deletes the Article 15 (5) offshore craft exclusion 
and further defines ship to mean “any kind of vessel used in 
navigation by water, however propelled or moved and includes … 
an offshore industry mobile unit”. As a starting point, the deletion 
of the Article 15(5) offshore craft exclusion looks promising for FPSOs 
and FSUs to be treated as ships. Are these units ‘used in navigation’ 
in order to fall within the definition of ship?

Mobile Offshore Production Unit






